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Title  29 — Labor 

CHAPTER  XXVI— PENSION  BENEFIT 
GUARANTY  CORPORATION 

PART  2611— VALUATION  OF  PLAN 
ASSETS 

Standards  for  Individuals 

On  December  12,  1975,  the  Pension 
Benefit  Guaranty  Corporation  (the 
“PBGC”)  published  a  notice  of  pro¬ 
posed  rulemaking  in  the  Federal  Regis¬ 
ter  (40  FR  57980)  which  prescribed 
standards  for  valuing  individual  assets 
of  a  pension  plan  in  connection  with  de¬ 
termining  whether  such  assets,  if  allo¬ 
cated  as  provided  in  §  4044  of  the  Em¬ 
ployee  Retirement  Income  Security  Act 
of  1974  (the  “Act”) ,  are  sufficient  to  dis¬ 
charge  when  due  all  obligations  of  the 
plan  with  respect  to  the  basic  benefits 
defined  in  §  4001(a)  (6)  of  the  Act  and 
in  connection  with  determining  the  ex¬ 
tent,  if  any,  of  employer  liability  com¬ 
puted  in  accordance  with  §  4062  of  the 
Act  Interested  persons  were  given  the 
opportunity  to  submit  comments  re¬ 
garding  the  proposed  rule.  Several  com¬ 
ments  were  received  and  these  were 
reviewed  by  both  the  PBGC  staff  and 
members  of  the  PBGC’s  Advisory  Com¬ 
mittee  In  light  of  this  review,  the  PBGC 
has  adopted  the  proposal  with  modifica¬ 
tions  as  set  forth  below. 

One  commenter  noted  that  5  302(c)  (2) 
of  the  Act  anticipates  that  the  Secretary 
of  the  Treasury  will  promulgate  regula¬ 
tions  concerning  the  valuation  of  plan 
assets  for  purposes  of  determining  com¬ 
pliance  with  the  minimum  funding 
standards  of  the  Act  and  suggested  that 
adoption  of  this  regulation  be  coordi¬ 
nated  with  the  issuance  of  regulations 
by  the  Treasury  Department.  The  PBGC 
recognizes  the  need  to  develop,  where 
possible,  uniform  approaches  to  matters 
subject  to  joint  regulation.  However, 
since  this  regulation  deals  with  the 
valuation  of  assets  of  terminating  plans, 
while  the  Treasury  Department’s  regu¬ 
lations  will  deal  with  the  valuation  assets 
of  ongoing  plans,  the  PBGC  doe  not  be¬ 
lieve  that  uniformity  is  achievable  in  all 
respects.  For  this  and  other  reasons,  the 
PBGC  feels  that  it  would  be  unwar¬ 
ranted  to  postpone  the  issuance  of  this 
regulation  until  isssuance  of  the  Treas¬ 
ury  Department’s  asset  valuation  regula¬ 
tion. 

A  number  of  comments  discussed  the 
merits  of  using  the  specific  presumptive 
rules  in  §  2611.5  of  the  proposed  rule  for 
determining  the  fair  market  value  of 
certain  plan  assets.  In  this  regard,  it 
should  be  noted  that  the  regulation  as 
adopted  utilizes  presumptions  as  evidence 
of  the  fair  market  value  of  plan  assets 
only  in  those  instances  where  the  fair 
market  value  of  an  asset  is  reflected  in  a 
a  generally  accepted  valuation  reference 
which  also  is  readily  available  to  the  gen¬ 
eral  public.  If  these  conditions  are  not 
satisfied,  there  is  no  presumption  and  the 
asset  is  to  be  valued  at  its  fair  market 
value  based  upon  the  method  of  valuation 
which  most  accurately  reflects  such  fair 
market  value. 

Other  comments  questioned  whether 
the  valuation  standards  of  the  proposed 


rule  were  intended  to  apply  to  annuities 
and  other  kinds  of  insurance  contracts 
since  the  proposed  regulation  did  not 
contain  a  specific  presumption  regarding 
their  valuation.  In  this  regard,  we  em¬ 
phasize  that  §  2611.3  of  the  regulation 
contains  the  general  rule  for  valuing  as¬ 
sets  of  terminating  plans  in  connection 
with  determining  plan  asset  sufficiency 
for  purposes  of  §  4041(b)  of  the  Act,  and 
in  connection  with  determining  the  ex¬ 
tent,  if  yiy,  of  employer  liability  in  ac¬ 
cordance  with  §  4062  of  the  Act.  There¬ 
fore,  to  the  extent  that  annuities  and 
other  kinds  of  insurance  contracts  are 
plan  assets,  they  are  to  be  valued  as  pro¬ 
vided*  in  §  2611.3;  i.e.,  at  their  fair  mar¬ 
ket  value.  Since  this  regulation  does  not 
contain  specific  presumptions  regarding 
the  fair  market  value  of  annuities  and 
other  kinds  of  insurance  contracts,  the 
PBGC  intends  to  provide  guidance  con¬ 
cerning  their  valuation  at  a  later  date. 
Similarly,  the  PBGC  also  expects  to  pro¬ 
vide  valuation  guidance  at  a  later  date 
with  regard  to  other  classes  Of  assets 
normally  held  by  pension  plans  and  for 
which  this  regulation  does  not  contain 
specific  presumptive  rules. 

In  connection  with  the  presumption 
for  valuing  _  publicly  traded  corporate 
bonds,  one  commentator  noted  that  most 
such  bonds  are  traded  over-the-counter 
rather  than  on  an  exchange,  and  ques¬ 
tioned  the  appropriateness  of  basipg  the 
presumption  in  the  proposed  rule  on  ex¬ 
change  last  sale  prices.  While  the  PBGC 
realized  that  most  publicly  traded  cor¬ 
porate  bonds  are  traded  over-the-coun¬ 
ter,  the  presumption  in  the  proposed  rule 
was  based  on  exchange  last  sale  prices 
since  these  axe  the  prices  which  are  most 
readily  available  to  the  general  public  by 
virtue  of  their  publication  in  general  cir¬ 
culation  newspapers.  However,  in  order  to 
avoid  basing  the  presumption  on  a  pub¬ 
lished  price  which  may  be  unrepresenta¬ 
tive  of  the  bond’s  actual  fair  market 
value,  the  PBGC  has  decided  against 
having  a  presumption  in  the  regulation 
at  this  time  in  regard  to  publicly  traded 
corporate  bonds.  Since  there  is  no  pre¬ 
sumption  in  the  regulation  in  regard  to 
such  bonds,  they  are  to  be  valued,  pur¬ 
suant  to  the  general  rule  of  §  2611.3  at 
their  fair  market  value,  based  on  the 
method  of  valuation  which  most  ac¬ 
curately  reflects  such  fair  market  value. 

Section  2611.5(d)  of  the  proposed  rule 
contained  a  presumption  in  regard  to 
shares  in  collective  trusts.  One  commen¬ 
tator  noted  that  this  terminology  is  am¬ 
biguous  and  suggested  the  use  of  “units 
of  participation  in  a  common  trust  fund 
or  collective  investment  fund  maintained 
by  a  bank  pursuant  to  Section  9.18  of 
Regulation  9  of  the  Comptroller  of  the 
Currency.”  The  PBGC  has  adopted  this 
language  In  the  regulation  absent  ref¬ 
erence  to  the  regulations  of  the  Comp¬ 
troller  of  the  Currency  since  such  regu¬ 
lations  only  apply  to  national  banks,  and 
absent  the  language  “maintained  by  a 
bank”  since  such  funds  may  be  spon¬ 
sored  by  other  kinds  of  financial  insti¬ 
tutions,  such  as  insurance  companies.  In 
addition,  this  presumption  has  been 
changed  in  the  regulation  as  adopted  to 


require  that  the  valuation  of  such  units 
be  done  in  conformity  with  both  the 
terms  of  the  fund  and  federal  and  state 
law  and  regulations,  as  applicable. 

Finally,  §  2611.5(f)  of  the  proposed 
rule  contained  a  presumption  in  regard 
to  common  and  preferred  stocks,  war¬ 
rants,  and  closed-end  mutual  funds.  For 
securities  principally  traded  on  an  ex¬ 
change,  the  proposed  rule  based  the  pre¬ 
sumption  on  the  closing  sale  price  on  the 
principal  exchange  where  the  security  is 
traded,  as  nationally  published  in  a  gen¬ 
eral  circulation  daily  newspaper.  How¬ 
ever,  because  of  the  recent  widespread 
dissemination  of  consolidated  tapes  and 
the  publication  of  consolidated  stock 
tables  which  reflect  the  closing  sale  price 
of  New  York  Stock  Exchange  or  Ameri¬ 
can  Stock  Exchange  listed  securities  ir¬ 
respective  of  whether  the  trade  was  ex¬ 
ecuted  on  those  exchanges,  certain 
regional  stock  exchanges  or  in  the  over- 
the-counter  market,  closing  sale  prices 
specifically  identified  by  exchange  are  no 
longer  readily  available  in  regard  to 
shares  listed  on  either  the  New  York  or 
American  Stock  Exchange  and  also 
traded  on  certain  regional  stock  ex¬ 
changes  or  in  the  over-the-counter 
market.  Accordingly,  the  regulation  has 
been  modified  in  recognition  of  this  new 
content  of  the  published  format.  As  to 
stocks  listed  on  the  New  York  Stock  Ex¬ 
change,  the  presumption  contained  in 
the  proposed  rule  will  continue  to  apply 
to  valuations  which  are  based  on  a  termi¬ 
nation  date  occurring  prior  to  January 
26,  1976.  On  or  after  such  date,  such 
valuations  will  be  based  on  the  closing 
sale  price  as  it  appears  on  the  consoli¬ 
dated  tape  for  New  York  Stock  Ex¬ 
change-listed  stocks  and  is  published  in 
general  circulation  newspapers.  As  to 
stocks  listed  on  the  American  Stock  Ex¬ 
change,  the  presumption  contained  in  the 
proposed  rule  will  apply  to  valuations 
which  are  based  on  a  termination  date 
occurring  prior  to  Mrach  1,  1976.  On  or 
after  such  date,  such  valuations  will  be 
based  on  the  closing  sale  price  as  it  ap¬ 
pears  on  the  consolidated  tape  for  Ameri¬ 
can  Stock  Exchange-listed  stocks  and  is 
published  in  general  circulation  daily 
newspapers. 

Pursuant  to  §  4041(b)  of  the  Act,  the 
PBGC  is  required  to  determine  whether 
the  assets  of  a  plan,  if  allocated  as  pro¬ 
vided  in  S  4044,  are  sufficient  to  dis¬ 
charge  when  due  all  obligations  of  the 
plan  with  respect  to  Sasic  benefits.  While 
this  regulation  and  the  regulation  on  the 
Valuation  of  Plan  Benefits  (proposed  in 
the  Federal  Register  of  December  12, 
1975,  40  FR  57982)  are  necessary  in  order 
to  permit  the  PBGC  to  make  this  deter¬ 
mination,  the  PBGC’s  determination  of 
plan  asset  sufficiency  may  not  be  based 
solely  on  these  regulations.  In  determin¬ 
ing  whether  to  issue  a  notice  of  suffi¬ 
ciency,  the  PBGC  also  may  consider  other 
factors  or  events  that  occurred  before 
the  date  of  termination  or  could  occur 
between  the  date  of  termination  and  the 
date  of  distribution  which  might  prevent 
a  plan  from  providing  all  the  benefits 
necessary  to  be  deemed  sufficient. 

In  consideration  of  the  foregoing,  Part 
2611,  Chapter  XXVI  of  Title  29,  Code  of 
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Federal  Regulation  is  revised  as  set  forth 
below,  effective  May  7, 1976. 

Sec. 

2611.1  Purpose  and  scope. 

2611.2  Definitions. 

2611.3  Valuation  of  plan  assets. 

2611.4  Valuation  date. 

2611.6  Fair  market  value  presumptions. 

Authority:  Sections  4002(b)(3),  4062(b) 
(1)(B);  Pub.  L.  93-406,  88  Stat.  1004,  1029 
(»  US.C.  S3  1302(b)(3),  1362(b)(1)(B). 

§  2611.1  Purpose  and  scope. 

(a)  This  part  sets  forth  standards  for 
valuing  Individual  plan  assets  in  connec¬ 
tion  with  the  PBGC’s  computation  of 
plan  asset  sufficiency  pursuant  to  §  4041 

(b)  of  the  Act,  and  in  connection  with 
the  PBGC’s  computation  of  the  current 
value  of  plan  assets  pursuant  to  §  4062 
(b)(1)(B)  of  the  Act. 

(b)  This  part  applies  to  all  plans 
which  are  covered,  as  provided  by  §  4021 
of  the  Act,  and  which  terminate: 

(1)  After  June  30, 1974  and  before  Sep¬ 
tember  2,  1974  and  which  have  com¬ 
plied  with  the  requirements  of  §  4082(b) 
of  the  Act;  or, 

(2)  On  or  after  September  2,  1974. 

§  2611.2  Definitions. 

For  purposes  of  this  part: 

“Act”  means  the  Employee  Retirement 
Income  Security  Act  of  1974. 

“Consolidated  Tape”  means  the  con¬ 
solidated  last  sale  reporting  system  es¬ 
tablished  pursuant  to  Rule  17a-15  pro¬ 
mulgated  by  the  Securities  and  Exchange 
Commission  under  the  Securities  Ex¬ 
change  Act  of  1934. 

“Exchange”  means  a  national  securi¬ 
ties  exchange  registered  with  the  Securi¬ 
ties  and  Exchange  Commission  under 
section  6  of  the  Securities  Exchange  Act 
of  1934. 

“Fair  market  value”  means  the  price 
at  which  property  would  change  hands 
between  a  willing  buyer  and  a  willing 
seller,  neither  being  under  any  compul¬ 
sion  to  buy  or  to  sell  and  both  having  rea¬ 
sonable  knowledge  of  relevant  facts. 

“National  Association  of  Securities 
Dealers  Automated  Quotations  System” 
means  the  automated  quotations  system 
sponsored  by  the  National  Association  of 
Securities  Dealers,  Inc.,  a  national  se¬ 
curities  association  registered  with  the 
Securities  and  Exchange  Commission 
under  section  15A  of  the  Securities  Ex¬ 
change  Act  of  1984. 

“Principally  traded”  means  the  market 
place  at  which  the  greatest  volume  of 
trades  normally  occur. 

§  2611.3  Valuation  of  plan  assets. 

Plan  assets  shall  be  valued  at  their 
fair  market  value  on  the  valuation  date, 
as  defined  in  8  2611.4,  based  on  the 
method  of  valuation  which  most  accu¬ 
rately  reflects  such  fair  market  value. 

§  2611.4  Valuation  date. 

Except  as  otherwise  specifically  pro¬ 
vided,  the  assets  of  a  plan  shall  be  valued 


for  purposes  6f  this  part  as  of  the  plan’s 
termination  date,  determined  in  accord¬ 
ance  with  |  4048  of  the  Act. 

§  2611.5  Fair  market  value  presump¬ 
tions. 

The  fair  market  value  of  the  following 
assets  will  be  presumed  to  be  the  value 
determined  in  accordance  with  the  rules 
contained  in  this  section. 

(a)  Treasury  bills.  The  fair  market 
value  of  Treasury  bills  will  be  presumed 
to  be  the  value  computed  from  the  aver¬ 
age  of  the  bid  and  asked  discount  for  the 
bill  on  the  valuation  date,  as  nationally 
published  in  a  general  circulation  daily 
newspaper. 

(b)  Treasury  notes,  bonds  and  Federal 
agency  securities.  The  fair  market  value 
of  Treasury  notes,  bonds  and  Federal 
agency  securities  will  be  presumed  to  be 
the  value  computed  from  the  average  of 
bid  and  asked  prices  for  the  security  on 
the  valuation  date,  as  nationally  pub¬ 
lished  in  a  general  circulation  daily 
newspaper. 

(c)  Shares  in  open-end  mutual  funds. 
The  fair  market  value  of  shares  in  open- 
end  mutual  funds  will  be  presumed  to 
be  the  net  asset  value  (the  redemption 
value)  per  share  of  the  mutual  fund  on 
the  valuation  date,  as  nationally  pub¬ 
lished  in  a  general  circulation  daily 
newspaper. 

(d)  Units  of  participation  in  a  com¬ 
mon  trust  fund  or  collective  investment 
fund.  The  fair  market  value  of  units  of 
participation  in  a  common  trust  fund  or 
collective  investment  fund  will  be  pre¬ 
sumed  to  be  the  value  per  unit  of  the 
fund  as  reflected  on  a  statement  of  ac¬ 
count  prepared  by  the  manager  of  the 
fund.  The  value  per  unit  of  the  fund  is 
to  be  determined  in  accordance  with  the 
procedures  normally  employed  by  the 
manager  of  the  fund  pursuant  to  the 
terms  of  the  fund,  and  federal  and  state 
law  and  regulations,  as  applicable,  and  as 
of  the  normal  date  on  which  the  fund  is 
valued  if  that  date  is  on  or  within  31  days 
after  the  termination  date.  This  pre¬ 
sumption  will  apply  only  if  there  were  no 
distributions  from  the  fund  in  relation 
to  units  of  the  fund  in  the  interval  be¬ 
tween  the  plan’s  valuation  date  and  the 
normal  valuation  date  of  the  fund. 

(e)  Common  and  preferred  stocks, 
warrants  and  closed-end  mutual  funds. 
The  fair  market  value  of  common  and 
preferred  stocks,  warrants,  and  closed- 
end  mutual  funds  will  be  presumed  to  be: 

(1)  If  such  security  is: 

(i)  Traded  on  the  New  York  Stock 
Exchange  and  the  plan’s  valuation  date 
is  on  or  after  January  26. 1976,  or  traded 
on  the  American  Stock  Exchange  and  the 
plan’s  valuation  date  is  on  or  after 
March  1,  1976.  the  closing  sale  price  on 
the  valuation  date  as  reported  on  the 
consolidated  tape,  and  nationally  pub¬ 
lished  in  a  general  circulation  dally 
newspaper; 

(ii)  otherwise  traded  principally  on 
an  exchange,  the  closing  sale  price  on  the 


valuation  date  on  the  principal  exchange 
where  such  security  is  traded,  as  na¬ 
tionally  published  in  a  general  circula¬ 
tion  daily  newspaper. 

(2)  If  such  security  is  traded  princi¬ 
pally  otherwise  than  on  an  exchange,  and 
is  quoted  on  the  National  Association  of 
Securities  Dealers  Automated  Quotations 
System,  the  average  of  the  end-of-the- 
day  bid  and  asked  prices  for  the  security 
on  the  valuation  date,  as  made  available 
for  publication  by  such  system  and  na¬ 
tionally  published  in  a  general  circula¬ 
tion  daily  newspaper. 

(3)  If  there  is  no  such  nationally  pub¬ 
lished  closing  sale  price  or  end-of-day 
bid  and  asked  prices  on  the  valuation 
date,  the  fair  market  value  of  such  se¬ 
curities  will  be  presumed  to  be  the  av¬ 
erage  of : 

(i)  For  securities  traded  principally  on 
an  exchange,  the  nationally  published 
closing  sale  price  on  the  date  nearest  the 
valuation  date  and  within  five  trading 
days  before  the  valuation  date  and  the 
nationally  published  closing  sale  price  on 
the  date  nearest  the  valuation  date  and 
within  five  trading  days  after  the  valua¬ 
tion  date; 

(ii>  For  securities  traded  principally 
otherwise  than  on  an  exchange,  the  aver¬ 
age  of  the  nationally  published  end-of- 
day  bid  and  asked  prices  on  the  date 
nearest  the  valuation  date  and  within 
five  trading  days  before  the  valuation 
date,  and  the  average  of  the  nationally 
published  end-of-day  bid  and  asked 
prices  on  the  date  nearest  the  valuation 
date  and  within  five  trading  days  after 
the  valuation  date. 

(f)  State  and  municipal  obligations. 
The  fair  market  value  of  state  and 
municipal  obligations  will  be  presumed 
to  be  the  average  of  bid  and  asked  prices 
for  the  security  on  the  date  of  valuation, 
as  nationally  published  in  a  general  cir¬ 
culation  daily  newspaper.  If  there  are  no 
such  nationally  published  bid  and  asked 
prices  on  the  valuation  date,  the  fair 
market  value  of  such  securities  will  be 
presumed  to  be  the  average  of  the  na¬ 
tionally  published  bid  and  asked  prices 
on  the  date  nearest  the  valuation  date 
and  within  five  trading  days  before  the 
valuation  date,  and  the  average  of  the 
nationally  published  bid  and  asked  prices 
on  the  date  nearest  the  valuation  date 
and  within  five  trading  days  after  the 
valuation  date. 

Issued  in  Washington,  D.C.  this  23rd 
day  of  April  1976. 

Issued  on  the  date  set  forth  above,  pur¬ 
suant  to  a  resolution  of  the  Board  of  Di¬ 
rectors  approving  these  regulations  and 
authorizing  Its  Chairman  to  Issue  same. 

W.  J.  Usery,  Jr., 
Chairman,  Board  of  Directors, 
Pension  Benefit  Guaranty 
Corporation. 

Henry  Rose, 
Secretary. 

[FR  Doc.76-13426  Filed  6-6-76;8:45  am) 
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